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Federal Acquisition Regulation 9.406–1

compelling reasons for renewal or ex-
tension.

[54 FR 19815, May 8, 1989, as amended at 59
FR 67033, Dec. 28, 1994]

9.405–2 Restrictions on subcontract-
ing.

(a) When a contractor debarred, sus-
pended, or proposed for debarment is
proposed as a subcontractor for any
subcontract subject to Government
consent (see subpart 44.2), contracting
officers shall not consent to sub-
contracts with such contractors unless
the agency head or a designee states in
writing the compelling reasons for this
approval action. (See 9.405(b) concern-
ing declarations of ineligibility affect-
ing subcontracting.)

(b) The Government suspends or
debars contractors to protect the Gov-
ernment’s interests. By operation of
the clause at 52.209–6, Protecting the
Government’s Interests When Sub-
contracting with Contractors
Debarred, Suspended or Proposed for
Debarment, contractors shall not enter
into any subcontract in excess of
$25,000 with a contractor that has been
debarred, suspended, or proposed for
debarment unless there is a compelling
reason to do so. If a contractor intends
to subcontract with a party that is
debarred, suspended, or proposed for
debarment as evidenced by the party’s
inclusion on the List of Parties Ex-
cluded from Federal Procurement and
Nonprocurement Programs (see 9.404),
a corporate officer or designee of the
contractor is required by operation of
the clause at 52.209–6, Protecting the
Government’s Interests when Sub-
contracting with Contractors
Debarred, Suspended, or Proposed for
Debarment, to notify the contracting
officer, in writing, before entering into
such subcontract. The notice must pro-
vide the following:

(1) The name of the subcontractor;
(2) The contractor’s knowledge of the

reasons for the subcontractor being on
the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement
Programs;

(3) The compelling reason(s) for doing
business with the subcontractor not-
withstanding its inclusion on the List
of Parties Excluded from Federal Pro-

curement and Nonprocurement Pro-
grams; and

(4) The systems and procedures the
contractor has established to ensure
that it is fully protecting the Govern-
ment’s interests when dealing with
such subcontractor in view of the spe-
cific basis for the party’s debarment,
suspension, or proposed debarment.

(c) The contractor’s compliance with
the requirements of 52.209–6 will be re-
viewed during Contractor Purchasing
System Reviews (see subpart 44.3).

[54 FR 19815, May 8, 1989, as amended at 56
FR 29127, June 25, 1991; 59 FR 67033, Dec. 28,
1994; 60 FR 33066, June 26, 1995; 60 FR 48237,
Sept. 18, 1995]

9.406 Debarment.

9.406–1 General.

(a) It is the debarring official’s re-
sponsibility to determine whether de-
barment is in the Government’s inter-
est. The debarring official may, in the
public interest, debar a contractor for
any of the causes in 9.406–2, using the
procedures in 9.406–3. The existence of a
cause for debarment, however, does not
necessarily require that the contractor
be debarred; the seriousness of the con-
tractor’s acts or omissions and any re-
medial measures or mitigating factors
should be considered in making any de-
barment decision. Before arriving at
any debarment decision, the debarring
official should consider factors such as
the following:

(1) Whether the contractor had effec-
tive standards of conduct and internal
control systems in place at the time of
the activity which constitutes cause
for debarment or had adopted such pro-
cedures prior to any Government inves-
tigation of the activity cited as a cause
for debarment.

(2) Whether the contractor brought
the activity cited as a cause for debar-
ment to the attention of the appro-
priate Government agency in a timely
manner.

(3) Whether the contractor has fully
investigated the circumstances sur-
rounding the cause for debarment and,
if so, made the result of the investiga-
tion available to the debarring official.

(4) Whether the contractor cooper-
ated fully with Government agencies
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